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NOTES 633 

Contracts — Mutuality — A written contract was entered into 
between the plaintiff and defendant, by the terms of which the 
plaintiff agreed to purchase, and pay for, at least fifty cars at speci- 
fied dates and to deposit with the defendant twelve hundred and 
fifty dollars, twenty-five dollars of which was to be applied by the 
defendant on the purchase price of each car when sold. In consider- 
ation thereof, the defendant allotted to the plaintiff for a certain 
period, the exclusive right to solicit purchasers of, and to sell, such 
cars in a specified territory. It obligated itself to furnish cars to 
the plaintiff, when ordered, at certain prices and discounts, reserving 
the right to change prices and discounts on two weeks' notice as 
well as to refuse to accept an order if it gave at least thirty days' 
notice prior to the date of delivery. In addition, each party had the 
right to cancel on thirty days' notice. The plaintiff advanced the 
required deposit of twelve hundred and fifty dollars and entered on 
the performance of the contract. He attempted to fulfill his part 
of the contract, advertising the cars, and canvassing the territory; 
but he was unsuccessful in making any sales during the entire con- 
tract period. After the contract had lapsed by the expiration of 
this period, he brought this action for money had and received on 
the ground that the consideration had wholly failed. The court 
ruled that there could be no recovery. The action was in the nature 
of an equitable action and the facts did not raise an implied promise 
on the defendant's part to repay the deposit; the defendant can 
in equity and good conscience retain it. Gile v. Interstate Motor 
Car Co. 1 

In answer to the argument that this contract was in the first 
instance unenforceable as there was no mutuality, the majority opin- 
inon says, inter alia, "... Even conceding that the contract at 
the time it was made was non-enforceable because of lack of mutu- 
ality, nevertheless the parties saw fit during the entire life of the con- 
tract to treat it as a valid and subsisting contract governing the 
rights of the parties. This, of course, they had a perfect right to 
do, for it is not contended that the contract was illegal and such a 
one as the parties could not recognize and carry out. To the extent, 
therefore, that the parties acted under and performed the same, it 
is valid and enforceable and must measure their respective rights." 

The question of mutuality of contract only arises in contracts 
formed by the offer of a promise for a promise. 2 For it is only in 
the formation of such contracts that neither party to the contract 
does anything further than to give his promise. If, therefore, there 
is actually no promise by one of the parties, or if his promise, 
though made, is void, the promise of the other party is void for 
want of mutuality. 3 The consideration — the mutual promise — is, 

'Gile v. Inter- State Motor Car Co., 145 N. W. Rep. 732 (N. D. 1914). 

* Page on Contracts, §302. 

•Finley Shoe, etc., Co. v. Kurtz, 34 Mich. 89 (1876); Hill v. Roderick, 
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in such a case, absent from the contract. Accordingly, it would 
seem to be the rule, in the absence of an independent consideration, 
that, where the contract does not bind one of the parties for either 
a definite or indefinite time, but, by its terms, does attempt to bind 
the other, the contract is not considered a mutual obligation and 
is not binding upon either party unless the element of mutuality is 
otherwise supplied.* The element of mutuality, however, may be 
supplied by the person not bound doing his part thereunder ; entire 
performance obviates the original lack of mutuality. 5 

The portion of the opinion quoted brings up the question as 
to whether mere lapse of the contract period, during which both 
parties treat the contract as subsisting, will make the contract valid 
and enforceable, although originally it was unenforceable because 
of want of mutuality. The dissenting opinion states, "Manifestly, 
lapse of time alone, with no performance, could not of itself remedy 
a lack of mutuality and so make a contract." The dissenting judge 
cites no case in support of this conclusion, while the majority cite 
several cases in support of the contrary conclusion. 8 However, the 
cases so cited do not bear out the conclusion of the majority opinion 
on this question. The cases merely stand for the proposition that 
if the contract is executed by full performance, the want of mutu- 
ality is cured ; and they do not discuss what effect, if any, the lapse 
of time, without more, will have upon want of mutuality. 

Accordingly, it would seem that if the basis of the decision in 
the principal case were entirely rested in the conclusion of the 
majority opinion as to this point, the case would be doubtful, in- 
asmuch as recent decisions seem contra. 7 However, the decision 
can, and should be, justified on a different and distinct ground — 
that an independent consideration was present in the case which 
made the contract binding or at least prevented recovery of the 
deposit in the equitable action of money had and received. For, 
under the contract, the plaintiff acquired an important right — the 
exclusive sales agency of the defendant's cars in a particular terri- 
tory. It may be true that the defendant had the reserved right to 

4 W. & S. 221 (Pa. 1842) ; see note to American Oil Co. v. Kirch, 15 C. C. A. 
540 (1895). 

4 East Line, etc., R. Co. v. Scott, 72 Tex. 70 (1888); Bolles v. Sacks, 
37 Minn. 315 (1887) ; Vogel v. Pekoe, 157 111. 339 (1895). 

5 Raphael v. Hartman, 87 111. App. 634 ( 1898) ; Lagalourtz v. Pellman, 66 
N. Y. S. 433 (1900). 

'The cases so cited are: Peoples v. Evens, 8 N. D. 121 (1898) ; Fuller v. 
Rice, 52 Mich. 435 (1892) ; Pfeiffer v. Norman, 22 N. D. 168 (1911) ; Martin- 
son v. Regan, 18 N. D. 467 (1909); Peoples v. Ins. Co., 11 Ga. App. 177 
(1913) ; Grove v. Hodges, 55 Pa. 504 (1867). 

' See 12 Mich. L. R. No. 4,321 for recent note on similar automobile 
contracts; also Buick Motor Co. v. Thompson, 138 Ga. 282 (1913) ; Velie 
Motor Car Co. v. Klopmeier Motor Car Co., 194 Fed. Rep. 324 (1912) ; and 
Goodyear v. Koehler Sporting Goods Co., 143 N. Y. S. 1046 (1913). 
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change price on two weeks' notice, to refuse to accept an order on 
thirty days' notice before date of delivery or to cancel the contract 
on thirty days' notice (the plaintiff also having this latter power). 
But such reservations do not affect the question that the plaintiff 
acquired some consideration and could have, in the absence of can- 
cellation, prevented the defendant from sending a third party as 
agent into his territory. This independent consideration, remaining 
as the basis of the contract, made it binding in the parties. 

The principal case is one of a series of recent cases in which 
this question of mutuality in contracts between dealers and distribu- 
tors of automobiles has arisen; the decision is therefore important 
in its bearing on that question, especially since Goodyear v. Klop- 
meier Motor Car Company* is contra. It is submitted, however, that 
the decision is correct on the theory that an independent considera- 
tion was present so as to take the case out of those cases which fall 
because of want of mutuality. N. I. S. G. 



Corporations — Negotiability of Stock Certificate — Cer- 
tificates of stock had been issued by a corporation with a form of 
assignment and power of attorney to make the necessary transfer 
printed on the back. The owner of such a certificate, after signing 
it in blank, pledges it as security for a loan to a national bank whose 
cashier subsequently embezzled and appropriated it to his own use. 
In an action by an innocent purchaser from the cashier, it was held 1 
by the Supreme Court of Massachusetts that, as no title passed, the 
defendant as the transfer agent of the corporation is not liable either 
in contract or tort for its refusal to return the certificate presented 
for transfer, or to issue therefore a new certificate. It is well estab- 
lished that certificates of stock in a private corporation, indorsed in 
blank by the persons to whom they are issued, are not negotiable 
instruments, 2 and no mere usage among stockholders or others can 
make them so, for no usage is good if it conflicts with an established 
principal of law. 3 They contain, in the first place, no words of nego- 
tiability. They declare, simply, that the person named is entitled 
to certain shares of stock. The general consequence of this doctrine 
of non-negotiability is, that whoever takes the certificates does so 
subject to its equities and burdens in the same manner as a pur- 
chaser of any other non-negotiable paper, and though ignorant of 
such equities and burdens his ignorance does not relieve the papers 
therefrom or enable him to hold it discharged therefrom. 4 

* Supra, note 7. 

'Barstow v. City Trust Co., 103 N. E. Rep. 911 (Mass. 1914). 
"Hammond v. Hastings, 134 U. S. 401 (1890). 
'East Birmingham Land Co. v. Dennis, 85 Ala. 565 (1888). 
•Mechanics' Bk. v. N. Y., etc., R. Co., 13 N. Y. 599 (1856); Young v. 
South Tredegar Iron Co., 85 Tenn. 189 (1886). 



